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IN THE 
Supreme Court of Appeals o{ Virginia 
AT RICHMOND. 
Record No, 3068 
WESTBROOK, INC., Plaintiff in Error, 
versus· 
TOWN OF FALLS CHURCH, Defendant in Error. 
PETITION FOR A WRIT OF ERROR. AND 
SUPERSEDE.AB. 
To the Honorable J1,1,dges of the ·Supreme Court of .Appeals. 
Virginia: 
'Your petitioner, Westbrook, Inc., respectfully shows that 
it is aggrieved by a :final order of judg·ment entered by the 
Circuit Court of ·Arlington County, Virginia, on May 29, 1945, 
and an order entered therein on the 19th day of February, 
1945; said judgment of May 29, 1945, being.for the sum of 
Four Hundred Ninety-nine and 75/100 Dollars ($499.75) and 
costs, and said order of February 19, 1945, having sustained 
a motion to ·strike the plea of recoupment and set-off filed by 
your petitioner. Your petitioner now seeks a writ of error 
and supersedeas to the afore said final judgment of May 29, 
1945, and to that end presents the record of the proceedings 
in the Court below iusof ar as the same are material to de-
termine the cause. The case in the Trial Court was entitled 
"Town of Falls Church, Plaintiff, v. Westbrook, Inc., Defend-
ant", and the parties will be referred to in this petition a~ 
in the Trial Court. 
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STATEMENT OF PLEADINGS AND FACTS. 
The facts in this case are set forth in the pleadings, since 
the assignments of error relate to the law applied by the 
· Court in striking the defendant's plea of reeoupment 
2* and set-off .. *(Assignment of error number one.) And 
in permitting the plaintiff to introduce any evidence in 
support of its claim. (Assignment of error number two.) 
Both assignments involve the identical point of law. 
The plaintiff filed an amended notice of motion for judg-
.ment (the prior pleadings .a_re immaterial here) with its bill 
of particulars and exhibit thereto attached (T., p. 1) by which 
it claimed the sum of Four .Hundred Ninety-nine and 75/100 
Dollars ($499.75) "On account- of the agreement of the de-
fendant to pay to 'the plaintiff the costs of sewer installation 
on an unnamed fifty ( 50) foot street running to the north of 
a subdivision, known as Greenway Downs, and devefoped by 
the defendant; said agreement being made by one J e&se J olm-
son and one vV. L. Roach, acting for the defendant corpora-
tion, and Messrs. Gibson, Mayor; McCarthy, Councilman and 
Chairman of Sewer Committee, and. ~cCauley, Clerk-Treas-
urer, acting for the plaintiff municipality. The defendant 
corporation, acting by and through its agents aforesaid, 
agreed orally to pay the costs of installation of sewer mains. 
in its subdivision provided the plaintiff would contract for 
the work and also furnish the ins.tallation of water mains on 
the said portions of streets in the defendant's subdivision, 
said agreement being made ,on or about the 12th day of Feb-
ruary, 1942, at a meeting of the Water and Sewer Commit-
tee of the Town. * " * Thereafter, the plaintiff caused the 
water mains to be installed as agreed and also caused th~ 
sewer mains to be installed as agreed and paic;l the costs of 
the latter installation in the amount of One Thousand Two 
Hundred Ninety-:nine and 75/lO·o Dollars ($1,29P 75) *on 
.3iK< March. 7, 1942. Forthwith, the plaintiff made demand 
upon the defendant for the pa-yment of One Thousand 
Two Hundred Ninety-nine and 75/100 Dollars ($1,299.75) in 
accordance with agreement, and the defendant on June 27, 
1942, paid the sum of Eight Hundred and 00/100 Dollars 
($800.00) on account but, in spite of demand, lu~s refused to 
pay any part of the balance owing in the sum of Four Hun-
dred Ninety-nine and 75/100 Dollars ($499.75)." The de-
fendant filed a plea. of general issue (T., p. 5). and a plea of 
recoupment and set-off (T., p. 12). The first paragraph of 
said latter plea alleged damages by reason of the Town's 
failure· to furnish fire hydrants. This part of the plea was not 
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struck by the Trial Conrt, and is not in issue now. Para-
graph number two of said plea alleged as follows: 
"There was no consideration for the alleged promise of 
Westbrook, Inc., to pay for the installation of sewers as al-
leged in tfie notice of motion for judgme~t; at the time of the 
alleged agreement, Uilder the laws, ordinances and regulations 
relating to the installation of sewer laterals, the cost of in-
stallation of the 1aterals was to be borne by the Town and 
persons tapping their property ~nto such lateral lines wei:e 
to be charged a service charge ; that the sewer lateral lines, 
for which suit has been brought, were installed by the Town 
in public streets, and such lateral lines have at all times been 
the property Qf the Town; that said Town has assumed full 
ownership and has charged all houses tapped onto said lines 
with the same service charge as made by the Town where the 
lines were installed without costs to abutting owners; and 
that' this defendant ~id not own all lots abutting said sewer 
lateral lines on which suit has been brought, and this de-
4* fendant is informed and believes and •thetefore alleg~~ 
that the other abu.tting owners have not paid, or been 
charged with a proportionate c~st of said sewer lines; that 
s_aid Town has already eollected th~ sum of Eight Hundred 
and 00/100 Dollars ($800.00) from this defendant on accotrt1t 
of said sewer latera1 ~ine construction, for which amount it 
now asks judgment ag:a!nst the Town, with iµterest from tT une 
27, 1942, the date of such payments.'' 
Paragraph three of said plea, as later amended, alleged as 
follows: 
''That on or about April 9, 1941, said Town of Falls Church 
improperly and unlawfully required this defendant to pay to 
it the sum of $1,066.74 for the installation of a water main 
and fire hydrant on North Tuckahoe Street (formerly known 
as Monroe Street), from 16th Street to 11th Street, North; 
Falls Church, Virginia; that, at said time, said street had 
been dedicated and accepted by the Town of Falls Church; 
that under the statutes, ordi~a-µces and reg·ulations existing 
at the time the said Town of Falls Church was required to 
install the water mains and hydrants on accepted· streets 
without charge therefor against abutting owners, that said 
Town has made the same cBarges for the use of said water 
main to the property nbutting said water line, as it ~akes 
for the use of water lh1es installed by the Town at its own 
expense. Wherefore, this defendant prays for a judgment 
4 Supreme Court of Appeals of Virginia 
.against the Town of Falls Church for the sum of One Thou-
sand Sixty-six a~1d 74/100 Dollars ($1,066.74), with interest 
from April 9, 1941. '' · 
Paragraph four of said plea alleged as follows: 
"That in April, 1941, the said Town of Falls Church im-
properly and unlawfully required this defendant to pay 
5• for the *installation of sewer lateral lines on North 
Tuckahoe Street (formerly known as Monroe Street), 
from 16th Street to 11th Street, North, Falls Church, Vir-
ginia; that at said time, said street has been dedicated and 
accepted by the Town of Falls Church; at the time of the in-
stallation of such sewer lateral lines the statutes, ordinances 
and regulations relating to the installation of sewer lateral 
lines required such lateral lines to be installed at the cost 
of the Town, and a service charge was made to persons whose 
property was tapped onto such lot lines; that this defendant 
paid the sum of $1,100.00 to J. A. LaPorte for the installation 
of said lateral line, over which lateral line the Town of Falls 
Church has assumed full ownership and control, and has 
made the same service charge against abutting owners for 
the use of said line as it makes to the abutting owners where 
the lateral line has been installed at the expense of the Town. 
The reasonable value of such lateral lines, at the time the 
Town assumed ownership and control thereof was $1,100.00 
for which sum it now prays a judgment against the Town, 
with interest thereon from May 1, 1941, the date which it as-
sumed ownership and control.'' 
The plaintiff then filed it~ motion to strike the plea of re-
coupment and set-off (T., p. 6), and by an order entered Feb-
ruary 19, 1945, this motion was granted on groundr,. three, 
four and five of said motion except as to parag-raph 1':.umber 
one of said plea. This action of the Cour~ the defendant ex-
cepted on the grounds set forth in said order. This plea of 
recoupment and set-off together with the amendment thereto, 
was made a part of the record by certificate of exceptions 
number one (T., p. 12). 
6• *The case was then tried before the Trial Court with-
out· a jury on the plaintiff's claim set forth in its amended 
notice of motion and the defendant's plea of general issue 
and claim for damages by reasGn of failing to install water 
hydrants set up in paragTaph one of the plea of recoupment. 
The defendant objected to the introduction of any testimony 
in support of the plaintiff's claim on the same grounds as set 
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forth in the exceptions to the order of February 19, 1945. 
This objection was overruled ana excepted to, as set forth in 
certificate of exceptions number two (T., p. 19). 
The Court then found a judgment for the plaintiff in tlie 
amount sued for, entered May 29, 1945. 
ASSIGNMENT OF ERRORS. 
1. The Court erred in striking paragraph two, three and 
four of the plaintiff's plea of recoupment and set-off, as 
amended. 
2. The Court erred in overruling the defendant's objection 
to admitting i;n evidence any testimony in support of its claim 
for the cost of constructing sewers. · 
ARGUMENT. 
Both assignments of error involve the same legal question 
and will be considered together in this petition. The peti-
tioner makes the following points: · 
I. The Town of Falls Church, having elected to tax or 
charge for the "Use of Sewers", could not charge abutting 
owners for the construction of sewers. 
II. The attempt to charge for the GOnstruction of sewers, 
when coupled with the use tax thereon, would be "in excess 
of the peculiar benefits resulting therefrom to the abutting 
owners'·'. 
III. The attempt bv the Town to charge the abutting prop-
erty owned by the defendant with the cost of constrnc-
7* tion as *well as the use of sewer and water mains, while 
charging other ab11tting owners for the use only was 
discriminatory and invalid. 
Point I. 
ThA To'llnt of F'nn~ C"hwrch, havin,r, elected to tax or char.QP 
.for t"h.e "U.,rn ol 8rmJP-r.c:". cou.ld not charge q,buttin,q owners 
for the construction of sewers. 
Th(.) ~r~t noint i!=: rlParlv covered hv 8ectio11 170 of the Con-
stitution of VirP-hiia. nml the case of 8outhern Rail'WaJJ Com-
11an11 v. Oit11 of 1?ir.1nnond, 175 Va. 308. constr-qing the mean-
inir of this provfaion. · · . 
Said Section 170 of the Constitution in unequivocal Ian-
I 
/ 
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guage permits a city or town to charge for either the con-
struction or use of sewers, but not for both. This section reads 
in part as follows: 
''No city or town or county having the right, under this 
section, to impose taxes or assessments for local improvements 
upon abutting property owners shall impose any tax or as-
sessment upon abutting landowners for street or other public 
improvements, except for making and improving the walk-
ways upon then existing streets, and improving and paving 
then existing alleys, and for either the construction or 
for the use of sewers; and the same when imposed, shall not 
be in excess of the peculiar benefits resulting therefrom to 
·such abutting landowners.'' 
The Trial Court was apparently of the opinion that West-
brook, Inc., having "contracted" to pay for the construction 
of the improvements, there was no tax or assessment within 
the meaning of the Constitution. An agreement to pay an 
illegal tax or assessment is without consid~1·ntion. Courts 
look to the substance and· e:ff ect of a trans::wtion, rather than 
to the form and designation given it by the parties. The 
members of the Constitutional Convention intended that 
abutting owners shall not pay for both. the construction 
s• and· use of sewers. The following •excerpts from the 
Constitutional Debates relating to Section 170, which are 
found in a footnote in the Sou,thern Railwaty case, s1tpra, pagr 
314, leave no question as to such intent: 
"Mr. Fairfax: I wish to offer an amendment in line 18 
after the word 'construction', to add 'or use' so that it will 
read 'construction or use of sewers'. 
"Mr. Hamilton: Before that is put, Mr. President, I wish 
to say that I do not think people ought to be required as 
abutting property owners to pay something for the construe-
. tion of the sewer and subsequently for its use. 
"Mr. Meredith: The idea is that some cities charge for the 
construction, and they allow you to pay for it immediately, 
and · then there is no further burden on you. Others allow 
you to pay so much a year for the use .of it, and if you choose 
to redeem it at f:tny time y~m may do so, and you get-rid of 
the burden. . 
'' Mr. Hamilton: I suggest that some words be added there 
which will go to show that if you pay for the construction,. 
you shall not, in addition, pay for the use. · If you say 'either . 
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for the construction or otherwise £ot the use' that would an-
swer. 
'' The amendnient was adopted.;' 
Each gentleman quoted. above made it clear that an abutti11g 
owner should not pay for both the construction and use of 
sewers. 
The City of Richmond attempted to evade this provis!on, 
,vitlit>ttt success, in d less vicious mnnner than hei·e. The 
City had elected to charge for the "use of sewers", but later 
r~alized it was obtaining no revenue from vacant lots. It 
then adopted an ordinance charging abutting property own-
ers 10c per foot annually for the "privilege of using the sew-
e~·s; ', which ~nil1:1al pa~_ent cou.ld_ .be coi1u!1!lted by )?~yin~ 
$1..50 per front . foot perpetttal drainage without additional 
eharge. This, of course, 'Yas mere~y ~ devic~ to make a use 
charge in some cases and an equivalent of a const_ru~tion 
charge in others. . (But note thr~.t the '11own of_ Fall~ 
9~ Church is aUempting to collect both.) ~he *Richmond 
_ ~cheme .~as strtlck_ do_wn itt 8011!,thern flailway Ootnpany 
v. Cit'!/ of Richmond, 115 Va. 308. Ih hoJcling the ch_a:rge £oi-
ahythmg but the use or sewers invalid, the Court said (pag~ 
314): 
'' The assessment, in order to be vaiid must be imposed 
either for the construction or the ·use of sewers.'' (Italics by 
Court.) 
(Page 315 :) · 
'' The municipalities must elect to charge the abuttihg h1m1-
owners either ror the coiistrti~tiotl 01' use of the sewers.;' 
(Italics supplied.) 
It is clear that the Con rt of Appeals, as well as the £:ramers 
of the Constitution, intehd t.hat there can. be ~ut one charge, 
either for consttuctioi1 or. fot use. !s the Town to escape 
this Constitutiortal injunction agaifist a tlouble charge by the 
simple device of withholding· a. sewet extension urttil ther~. is 
an t'ag·reement'' to pay fM bbtb Y. If so, it leaves to the whi_m 
ana caprice of the To\vii Council whAt property· alu~ll be 
charged double for sewer exterlsiohs. For pwners not in fa- . 
vor, tli~ request for a sower ¢xtensidh could always .be met. 
with usorry, no funds available;'. . 
Ii1 the construction -of the s~wers ih Greenway Downs it is 
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well to note that the -Town was not in fact without funds to 
pay for such construction, as by its alleg·ation in the amended 
notice of motion, the Town itself paid the contractor within a 
month after the original agreement with the defendant, and 
now seek~ rflimlmr~emr.nt in full for such cost of construc-
tion. 
Point II. 
The attempt to charge for the cmtstructfon of sewers, when 
coupled with the use of tax thereon, woitld be '' in excess of 
the peculiar benefits resiilting there/ rom to the abutting 
owners''. 
10* *The Town, having elected to ·fina11.ce its sewer pro-
gram through a use tax, naturally expects such tax to 
produce sufficient revenue to pay for the operation of the·sys-
tem and to accumulate over a period of years, an amount 
equal to the cost of construction. The abutting· property on 
the lines in question will of course pay this total co.st over 
sucli period. If the full cost of construction is paid by vV est-
brook, Inc., at the inception, and the property bene.fitted again 
pays for the use of construction through the use tax, then 
such abutting property is being assessed in excess of the pe-
culiar benefits resulting therefrom. This is also in viola-
tion of Section 170 of the Constitution. 
Point Ill. 
The attempt by the Town to charge the abu.tt-in_q property 
owned by the defendant with the cost of construction as well 
as the use of sewer and water mains, while charging other 
abidting owners for the use only was discriminatory and in-
valid. · · . 
As alleged in the plea, the Town had adopted the method 
of taxing or ·charging only for the use of sewers and water 
mains, paying for the construction itself. In the case at bar 
it has required Westbrook, as owner of part of the abutting 
property, to pay the entire cost of th~ _sewer lines (in Green-
way Downs and Whitehaven) arid water main (in White,. 
haven), while other abutting property owners escaped such 
burden: The property which bore the cost of construction 
of these sewer lines and this water main, pays the same use 
tax as other owners who paid none of the cost of the con-
struction. This burden is unequal a_nd discriminatory as 
• 
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compared to abutting owners on the lines constructed 
11 * and paid *for by the Town, and particularly as to othe1· 
owners abutting the lines in question, who were not re:. 
quired to pay any of the cost thereof. 
"\Vhere the cost of public improvements are not assessed to 
some abutting owners specially benefited, they cannot be as-
sessed to others. In Fitlkerson v. City of Bristol, 105 Va. 555, 
the City of Bristol was in the process of levying assessments 
for street improvements when the .Contituti~n of 1902 was 
amended prohibiting any assessment for such purposes. A 
previous case held th_at the assessments not actually levied by 
the City until after the constitutional amendment were un-
enf orceaple. The City then attempted to collect from Fulker-
son the assessment which had been made on the property 
prior to the constitutional amendment. The Court held that 
where the assessment could not be made on some of the 
abutting owners specially bene:fitted, an attempt to ass_ess 
other abutting owners would be discriminatory and invalid. 
The Court pointed out that if such assessment were allowed 
to stand, such abutting owners would not only be bearing 
their proportionafe share of the cost of improvements, but 
would have to pay equally with the others not so charged, 
through general taxation, for the deficiency. At page 651 the 
Court said: 
'' A tax upon property owners, according to benefits aris-
ing from local improvements, like any other tax, can neither 
be levied nor collected without special legislative authority 
and the burden of such tax must be borne equally and uni-
formly by all of the owners of the properties bene:fitted; there-
fore, in our view, no matter at what stage in the proceedings 
to assess and collect the ta.x the lack of the required equality 
and uniformity in the burden of the tax is disclosed, the au-
thority to assess or to collect the tax ceases.'' 
12• ~The same evil is even mor~ apparent in this case. 
Here, the property owner. is charged with the entire 
cost of construction and thereafter pays the same charge as 
Gther owners who had borne no cost of construction. 
In speaking of paving· assessments (prior to the constitu- , 
tional amPndment of 1902) .• Judge Staples said (Norfolk City 
v. Ellis, 26 Gratt. 224, 277): 
''These assessments are not founded upon any idea of reve-
nue, but upon the theory of benefits conferred by such im-
provements upon the adjacent lots. It is regaTded as a sys-
10 Supreme Court of Appeals of Virginia 
tern of equivalents. It imposes the tax acco.rding to the maxi-
mum, that he who receives the benefit ought to bear the 
burthen; and it aims to exact -from the party assessed no 
more than his just share of that burthen according to an 
equitable ru1P. of apportionment.'' 
CONCLUSION. 
The petitioner, therefore, respectfully prays that it might 
be awarded a writ of error and a sitpersedeas from the said 
judgment; thi~.t this honorable court may review the actions 
of the Trial Court; that the said order· of judgment entered 
May 29, 1945, be reversed and this cause be remanded back 
to the Trial Court for further proceeding·s in accordance with 
the order and opinion to be entered he1;ein. 
A copy of this petition was mailed to John A. K. Donovan 
· on July -27, 1945. · 
Counsel for petitioner requests an opportunity to state 
orally the reasons for reviewing the decision of the Trial 
Court. 
· WESTBROOK, -INC., Petitioner. 
By JAMES H. SIMMONDS, 
Attorney for Petitioner. 
13• *The undersigned attorney at law, practicing before 
the Supreme Court of Appeals of Virginia, hereby cer-
tifies that in his opinion it is proper that the order of judg-
ment of the Circuit Court of Arlington County, Virginia, from 
which this writ of error and supersedeas is sought in the fore-
going petition, should be reviewed by the appellate court. 
JAMES H. SIMMONDS, . 
1500 N. Cou_rt House Road, 
Arlington, Virginia. 
This petition for writ of error will be filed with.the Clerk 
of the Supreme Court of Appeals of Virginia. at Rfohmond. 
Virginia. 
Received July 28, 1945. 
M. B. WATTS, Clerk. 
October 5, 1945. Writ of error and su.persedeas awarded. 
Bond $700. 
M.B.W. 
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RECORD 
VIRGINIA: 
In the Circuit Court of Arlington County. 
Filed Apr. 25, 1944. 
Town of Falls Church a municipal corporation, Plaintiff 
v. 
Westbrook Incorporated, a corporation, 2206 Wilson Boule-
.. vard, Arlington., Virginia, Defendant 
AT LAW NO. 1327. 
AMENDED NOTICE OF MOTION FOR JUDGMENT. 
Comes now the Plaintiff, Town of Falls Church, by its at-
torneys, and, by leave of Court, files its amended Notice of 
Motion in this cause as follows : 
The plaintiff sues the defendant for the sum of $499. 75 on 
account of the agreement of the defendant to pay to the plain-
tiff the cost·of sewer installation on parts of Greenway Boule-
vard, and an un-namecl fifty foot street running to the north 
of a subdivision, known as Greenway Downs, and dev~loped 
by the defendant; said agreement being made by one Jesse 
Johnson and one Roach, acting for the defendant corporation 
and by Messrs. Gibson, Mayor, McCarthy, Councilman and 
chairman of sewer committee., and McCauley, Clerk-Treas-
urer, acting for the plaintiff municipality. The defendant 
corporation, acting by and through its agents afore-
page 2 ~ said, agreed orally to pay the cost of installation 
· of sewer mains in its subdivision provided the plain-
tiff would contract for the work and also furnish installation 
of water mains on the said portions of streets in the defend-
ant's subdivision, said agreement being· made on or about 
the 12th day of February. 1942, at a meeting of the water and 
sewer committee of the Town, a copy of the minute of the 
Town Council setting up the said committee for the purpose 
being attached hereto. and made a part hereof as if fully set 
forth herein in, haec verba. Therefore, the plaintiff caused 
the water mains to be installed as ag-reed and also caused t11e 
sewer maius to be installed as agreed and paid the cost of 
12 ~upreme Court of Appeals of Virginia 
the latter installation in the amount of $1,299.75 on March 7, 
1942.· Forthwith, the plaintiff m.ade demand upon the de-
fendant for the payment of the sum of $1,299.75 in accordance 
with agreement and the defendant,. on 27 June., 1942, paid 
the sum of $80o~oo on account but, in spite of demand has 
refused to pay any pad of the balance owing in the sum of 
$499.75. . 
WHEREFORE, the premises considered, the plaintiff now . 
brings t~is suit and claims of and from the defendant the sum 
of $499.75 besides the costs of this suit. · 
TOWN OF FALLS CHURCH 
bv Counsel 
JOl):N A. K. DONOVAN . 
JOHN A. K. DONOVAN 
JOHN G. TURNBULL 
, ·4-ttys. for plaintiff. 
BILL OF P .A.RTICUL.A.RS. 
Filed Apr. 25, 1944. 
Counsel 
Comes now the plaintiff by it~ attorneys and files its Bill 
9f Particµlars in accordanc'e with· the Qrdsr of Court in this 
cause· as £ollows: · 
1. See .A.mended Notice of Motion for date of contract and 
nain~$ of c~ntracting agents. 
2. The Schedule A attached. 
3. The sewer lines in question were installed by Blackwell 
Engineering and Construction Co. at request of the Town. 
The full amount of $1,299.75 was paid to the Blackwell En-
giµ~eriilg and Construction Co. by the Town on 7 March, 
1942. . 
· 4. Quantity, size and type of ~ewer installed: 
775 lin. feet 8" sewer at $1.25 
25.1 vert. ft. (3.) manholes @ $10.00 
2 Drop inletr, @ $25.00 
Engineering services of B. B. Sasber 
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5. See Amended Notice of Motion for names of streets in-
volved. · · · · 
TOWN OF FALLS CHURCH 
· By Couns~l 
JOHN A. K. DONOVAN . . . ·-
JOHN A. K. DONOVAN j(>.li~ G. T.URNBULL 
· Atty{3. for pltff. 
page 4} COPY. 
¥. :a. l!aertel, May~r Page 95 
Proceedings of the Town Council of the Town of Falls 
Church, Virginia, February 9th, ·1942. 
Present: Acting Mayor C. A. Pendleton 
Councilman A. E. -Fowler·· · 
doimcilman R . .A. Keyser 
Councilman J. H. McCarthy 
Councilman L.· .A.. Laing 
Absent: Councilman '·c. E. Ke.hog 
Mayor B. N. Gibson 
Messrs.· J ppnson,, Simmons and Roa~h ~ppeared before th~ 
Council in r~fererice to water line 1e~te:n$iq:ns · on I accepted 
streets in Greenway Down. After· explaining the position- of 
the developers in regard to water and sewer service, the 
·Clerk was ordered to determine the date of· acceptance of 
streets mentioned, and · furnish said data· to the water and 
sewer committee at their meeting to be held later in the week, 
and the matter of extensio:q.s be placed in the hands of this 
Committee. -
The above is a true Copy. 
JOHN F. McCAULEY, Clerk-Treas. 
14 Supreme Court of Appeals of Virginia 
page 5 ~ }?LEA OF GENERAL ISSUE. 
Filed May 3, 1944. 
Now comes the defendant, Westbrook, Inc., by counsel, and 
says that it is not indebted to the plaintiff in the sum of 
Four Hundred Ninety-Nine and 75/100 Dollars ($499.75), 
with interest thereon at 6% per annum from March 4, 1942, 
in the manner and form alleged in the amended notice of mo-
tion for judgment, nor in any sum whatsoever. Ancl as to· 
this., it puts itself upon the Country. · 
. WESTBROOK, INC., 
Bv: JAMES H. SIMMONDS 
.. Attorney for the Defendant 
. SIMMONDS & CULLER, 
Attorneys for the Defendant, 
By: JAMES H. SIMMONDS 
page 6 ~ MOTION TO STRIKE PLEA OF RECOUPMENT 
· AND SET-OFF. 
Filed Jul. 6, 1944. 
Now comes the Plaintiff, the Town of Falls Church, a 
municipal corporation, by its attorneys, and moves this honor-
able Court to strike the plea of Recoupment and Set-Off filed 
against it in this cause on the following grounds: 
1. That the Plea of Recoupment and Set-Off was based en-
tirely upon alleged acts by the Town and its. agents .in the 
performance of a -governmental function for which the said 
municipality is not liable to suit. 
2. That the subject matter of Paragraph 1 of the said plea 
is damnum absque injuria. 
3. That the subject matter contained in Paragraph 2 of the 
said plea does not set up a cause of action. 
4. That, Paragraph 3 of the said plea does not set up a 
cause of action. It also does not pray relief. 
Westbrook, Inc., v. Town of Falls Church. 15 
5. That Paragraph 4 of the said plea· does not set up a 
cause of action. · 
TOWN OF FALLS CHURCH, INC. 
By Counsel· 
JOHN A. K. DONOVAN 
Counsel 
Attorneys for Plaintiff 
.JOHN A. K. DONOVAN 
JOHN G. TURNBULL, 
Falls Church, Va. 
page 7 ~ ORDER ENTERED FEB. 19, 1945. 
This cause came on this day to be heard on the papers · 
formerly read, the amended notice of motion for judgment, 
the bill of particulars in support thereof, the defendant's plea 
of general issue, the defendant's plea of recoupment and set-
off, and the amendment thereto, and the plaintiff's motion to 
strike said plea of recoupment of set-off; and. having con-
~idered the same, after oral argument by counsel and 'the sub-
mission of briefs, the Court being of the opinion that the 
motion should be granted on ground~ numbered three, four 
and five on said motion. · : 
It is therefore adjudged, ordered and decreed that the 
plaintiff's said motion to strike is granted upon grounds num-:-
bered three, four and five of said motion and paragraphs two, 
three and four of the plea of recoupment and set-off, as 
amended, are accordingly hereby stricken and taken for 
naught. 
· To which ruling and order of the Court the defendant, by 
counsel, excepted, and gave as its grounds of said exception 
the following: 
1. Paragraphs two, three and four of said plea of recoup-
. ment and set-off state causes of action against the plaintiff. 
2. The plaintiff having elected to tax or assess 
page 8 ~ for the ''use'' of sewers and water mains in the 
town, was prohibited by Section 170 of the Consti-
tution of Virginia, from charging or attemptin'g to charge the 
defendant for the construction of sewers and water mains. 
3. The charging of abutting property owned by the defend:. 
ant with the cost of construction, in· addition to a tax for the 
use of said sewers and water mains, while charging other 
abutting owner!; for the use only, was descrimenatory and in-
valid. 
16 Supreme Court of ~ppeals of Virginia 
4. The charge by the plaintiff for the construction of sewer 
and water mains was without consideration and invalid. 
5. The defendant is entitled to the reasonable value of the 
sewer and water mains constructed at its own expense, wl1icb 
the plaintiff has appropriated to its own use and benefit and 
collected taxes or charges for the use thereof. 
And this cause is continued. 
,vALTER T. McCARTHY, Judge. 
Seen: 
JOHN A. K. DONOVAN 
Counsel for Plaintiff. 
JAMES H. SIMMONDS 
Counsel for Defendant. 
page 9 ~ ORDER ENTERED MAR. 8, 1945. 
THIS DAY came the Plaintiff and its attorney, J olm A. ·1c 
Donovan and the Defendant and its attorney, ,James H. Sini-
monds. 
THEREUPON neither side requiring the services. of a jury, 
all matters of law and fact were presented to the Court for 
determination. 
UPON CONSIDERATION Whereof the Court took this 
case under advisement. 
page 10 ~ ORDER ENTERED MAY 29.~ 1945. 
This cause came on this day to be heard on the papers 
formerly read, upon testimony and exhibits submitted on be-
half of the plaintiff and defendant before the Court, both 
parties having waived a jury and submitted all ques_tions and 
law and fact to the Court, and was argued by counsel. 
Upon consideration whereof, the Court being of the opinion 
that the plaintiff should· recover its claim as set forth in the 
notice of motion for judgment, and tl1e defendant should re-
·cover nothing under paragraph one of its plea of set-off and 
recotipemen,t (paragraphs two, three and four of said plea 
having been previously strieken); . 
It is the ref ore adjudged and ordered that the plaintiff, 
Town of Falls Church, recover of and from the defendant, 
I 
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Westbrook, Inc., the sum of Four Hundred Ninety-Nine and 
75/100 Dollars ($4'99.75)', and the costs of tlds suit, to which 
· action the defendant,, by counsel, excepted .. on the following· 
grounds: 
(a) Said amount is in effect a tax or assessment for the 
cost of construction of sewers in said town, and is in violation 
of Section 58 .of the Constitution of Virginia, being in addi-
tion to a Use Tax imposed by said town for said sewers; and 
(b) Said charge for the construction of sewers against this 
defendant is discriminatory and invalid in that a 
page 11 } similar charge f qr construction of sewers ts not 
made against other property similarly benefited. 
The Jefendant, Westbrook, Inc., having indicated its inten-
tion to apply to the Supreme Court of Appeals of Virginia 
for a writ of error and su.persedeas to the fore going judg-
ment, and to the order entered on February 19, 1945, striking · 
paragraphs two, three and four of its plea of recmtpement 
and set off, it is hereby further ordered that the execution of 
the foregoing j~dgment and order- be suspended for a period 
of sixty days, and thereafter until its petition for a writ of 
error is acted upon by the Supreme Court of Appeals if pre-
sented to said Court within said· sixty days, to permit said 
defendant to present its petition to the said Supreme Com·t 
of Appeals of Virginia for said writ of error and super-· 
sedeas; .provided, however.~ that this suspension shall not be 
effective unless the said defendant, within :fifteen days of the 
entry of this judgment, shall enter into bond in the sum of 
One Thousand ($1,000.00) Dollars with suretY. approved by 
the Clerk.of this Court .and conditioned according· to law. 
AND this judgment and order is final. 
WALTER T. McCARTHY, Judge. 
Seen: 
JOHN A. K. DONOVAN 
Atty. for pltf. 
JAMES H. SIMMONDS 
Atty. for Def. 
ts: Supreme Court of Appeals 0£ Virginia 
tUige 12 } CERTIFid.ATE OF EXCEPTIONS NO. 1. 
Fiied Jul. is, 1945. 
I, Walter T. McCarthy, Judge of the Circuit Court of Ar-
iip.gtorl . dotthty, Virginia, &ft.er chie notic~ in writi~ to the 
plai4ttff in the above entitled action, do hereby certify. that 
the follo:wing is th¢ plea of tecoupm~nt and ~et-o.ft te:p.dered 
ttiici flied by the ~efendant iii the above entitled action on 
J n.tie 1~, 19~, ah4, t11e amended plea of reconpme.nt and set-
b:ff tendered and filed by the _defendant ori July 22, 1944, the 
said. plea of recotlpilient .. and sei-off and . t~e amerlded plea 
of re~otipilieht and set-off haying _been ~tricken. by the Court 
except as to pa,tagrapµ miinber Qne of the otjgfo.al ~lea of 
recoupme:h~ ~nd set-off by its order entered herein _on l 1eb~ 
i·µary 19, 1945. 
!n the Circutt Coti.rt of ..A.i'liri.gton Comity, Virghiia. 
Town of Falls church, Pla1ntiif. 
v. 
West brook, Inc., Def ehdant. 
PtE.A. OF RECOU:PMENT AND SE1\0FFi. 
Nd-\t coµies W estbtook,. Inc., ~nd files. its plea of_ r~_coupment 
and set-off against the plaintiftj and alleges the following: 
1~ .As fl part of the agreement aiieged in. the am~µd~d no1 
tiM of motion for judgment, the plaintiff agreed 
page 13 ~ to furnish water mains and fire hydrants to serve 
the houses then being erected, or to be erected, . 
by tpe _defenda~t in Gree~w~y Downs Subdivision in the Town 
of Falls Church; that said Town has failed to install all .fire 
hydrants necessary to provide adequate fire protecti~n. _to 
some of said ]1ouses, and delayed the installation of the 
hydrants despite frequent requests _and .demands by this_ de-
f endant; that as a result the defendant has been requir~d to 
pay fire insurance premiums on the ho_us~s in exc_ess 9f t4e 
amount which would have been charg·ed if the said hydrants 
had been installed as agreed by said Town. The amount of · 
said excess premiums paid by the def end ants was the sum of 
$363.76, which this defendant prays it be allowed against the 
s·um claimed by the plaintiff. · 
2. There was no consideration for the alleged promise of 
Westbrook., Inc., to pay for the installation of sewers as al-
Westbrook, In~., v. Town of Falls Church. 19 
leged in the notice of motion for judgment; at the time of the 
alleged agreement, under the laws1 ordinances and regulations 
relating to the installation of sewer laterals, the cost of in-
stallation of the laterals was to be borne by the Town and per-
SO?,S. tf1,pping their property onto such lateral lines were ·to be 
charge'd :a serv.ic~ charge; that the sewer lateral lines, for 
whicl:i"'suit.h~s been bro,ught, were installed by the 
page 14 r Town in public. str.eets, and such lateral lines have 
at all times been the . property of the Town; that 
said Town has assumed full ownership and has· charged all 
houses tapped onto said lines with the same service charge 
as made by the Town where the lines were installed without 
costs to abutting owners; and that this defendant did not 
own all lots abutting said sewer lateral lines on which suit 
has been brought, and this defendant is informed and be-. 
lieves and therefore alleges that the other abutting owners 
have not paid, or been charged with a proportionate costs of 
said sewer lines; that said Town has already collected the 
sum of' $800.00 from this defendant on account of said sewer 
lateral line co~struction, for which amount it now asks judg-
ment against the Town, with interest from June 27, 1942, the 
date of such payment. 
3. That on or about April 9, 1941, said. Town of Falls 
Church improperly and unlawfully required this defendant 
to pay to it the sum of $1,066.74 for the installation of a water 
main and fire hydrant on North Tuckahoe Street, ( formerly · 
known as Monroe Street) from 16th Street to 11th Street, 
North, Falls Church, Virginia; that, at said time, said street 
had been dedicat~d and accepted by the Town of _Falls 
Church; that under the- statutes, ordinances and regulations 
existing at the time the said Town of Falls Church was re-
quired to install the water mains and hydrants on 
page 15 } accepted streets without charge therefor against 
. abutting owners. 
4. That in April, 1941, the said Town of Falls Church im-
properly and unlawfully required this defendant to pay for 
the installation of sewer lateral lines on North Tuckahoe 
Street, (formerly known as Monroe Street); from 16th Street 
to 11th Street North., Falls Church, Virginia; that at said 
time, said street has been dedicated and acc.epted by the Town 
of Falls Church; at the time of the installation of such sewer 
lateral lines the statutes, ordinances and regulations relating 
to the installation of sewer lateral lines required such lateral 
lines to be installed at the cost of the Town, and a service 
chai:ge was ·made to persons whose property was tapped onto 
such lot lines; that this defendant paid the sum of $1,100.00 
- .... 
. . 
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to J. A. LaPorte for the installation of said lateral line, over-
which lateral line the Town of Falls Church has assumed "full 
ownership and control, and has made the same service charge 
against abutting owners for the use of said ·une as it makes 
to the abutting owners where tha. lateral line has been in-
stalled at the expense 0£ the Town. The reasonable value 
of such lateral lines, at the time the Town assumed owner-
ship and control thereof was $1,100.00, for which sum it now 
prays a judgment against the Town, with interesf 
page 16 ~ thereon from May 1, 1941, the date which it as-
. sumed ownership and · control. 
WESTBROOK, INC. 
By JESSE JOHNSON 
President 
SIMMONDS .AND CULLER., 
. Attorneys for defendant. 
By JAMES H. SIMMONDS 
State of Virginia 
County of Arlington, to.;.wit: 
This day personally appeared be:f ore me Jesse Johnson, 
who being· first duly sworn, stated on o~th that he is Presid'3nt 
of Westbrook, Inc.; that he has read the foregoing plea and 
that the allegations therein are true fo the best of hts knowl-
edge and belief: 
Given under my hand this 19~h day of June, 1944. 
ALLIE TALA.MINI 
Notary Public 
My commission .expires : June 23, 1945. 
page 17 ~ AMENDED PLEA OF RECOUPMENT AND 
SE.T-OFF. 
Now comes Westbrook, Inc., and bv leave of court first ob-
tained, amends its plea.of recoupment and set-off against the 
plainti:ff t hereto£ ore filed, as follows: 
By adding to paragraph numbered 3, at the end thereof, 
I he l~llowing "that said town has made the same chai'ge for 
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the use of said water.main to the property abutting said water 
line~ as· it makes for the us~ _of water lines installed by the 
town at its own expense. Wherefore, this. defendant pray::, 
for !t judgment against the Town of Falls Church for the sum 
of One Thousand Sixty-six and 74/100 Dollars ($1,066.74), 
· with interest fr-om April 9~ 1941 .. ' ' . _ 
,'..I 
WESTBROOK, INC .. 
By JAMES H .. SIMMONDS 
Counsel 
page 18 } It is ordered that this certificate be, and it is 
hereby made a part of the record in this action and 
this certificate shall be forthwith transmitted to the Clerk of 
the said Court, at the Conti House thereof in Arlington 
County, Virginia, and be filed by him in said action. 
This certificate was tendered to, and received by me on the 
18th day of July, 1945, and is signed and sealed by me this 
18th day of July, 1945. · 
WALTER T. McCARTHY (Seal) -
Judge of the Circuit Court of Arlington 
County,. Va. 
page 19} CERTIFICATE 'OF EXCEPTIONS NUMBER 
TWO. 
Filed ,T ul. 18, 1945. 
I, Walter T. McCarthy, Judge of the Circuit Court of Ar-
lington Comity, Virginia, after due notice in writing to the 
plaintiff in the above entitled action, do certify that at the 
trial of this cause on. March 8, 1945, the defendant, by counsel, 
objected to the introduction of any testimony on behalf of the 
plaintiff in support of its claim for $499.75 on the same 
grounds as set forth in the exceptions to the order entered 
February 19, 1945, set forth therein, which objection was over-
ruled., a~d to which ruling the defendant, by counsel, excepted 
on the grounds stated. 
It is ordered that this certificate be, and it hel'.eby is, made 
a part of the record in this action and this certificate shall 
be forthwith transmitted to the Clerk of the said Court, at 
the Court House thereof in Arlington County, Virginia, and 
be filed by him in said action. 
zz Supreme Court of Appeals o{ Virginia 
' This certificate was tendered to, nnd :received by me on 
the 18th day of July, 1945, an<;! is signed and sealed by me 
this 18th day of July 1 1945 .. 
WALTER T. McCARTHY (Seal) 
Judge of the Circuit Court of Arlington 
Countyi, Va. 
page 20 } NOTICE OF PRESENTATION OF CERTIFI-
. CATES OF EXCEPTION. 
Filed July 18, 1945 .. 
To: John A. K. Donovan, 
Attorney for the plaintiff 
Please take notice that at 10 :00 o'clock A. M. on the 18th 
day of July, 1945, in th~ office of the Judge of the Circuit 
Court., of Arlington County, Virginia, in the Court House of 
s~W Co-qnty, the defendant, Westbrook, Inc., by its attorney, 
will tender a~d present to _the Judge of said Court for his 
signature its c~rtificates of exception in the above entitled 
matter. 
Given under our hand this 18~h dar of July, 1945. 
WESTBROOK, INC. 
By JAMES H. SIMMONDS 
Its Attorney. 
Legal and timely service of the foregoing notice is hereby 
accepted~ · 
JOHN A. K. DONOV.AN 
.Attorney for the Town of Falls Ohttrch, 
Plaintiff. 
page 21 ~ NOTtCE OF APPLICATION FOR A TR~N-
. SCRIPT OF THE RECORD. 
Filed J nly 19, 1945. 
To: John .A.. K. Donova11, Attorney for the Town of Falls 
Church, Plaintiff. . 
Please take notice that at 10 :00 o 1cloek A. M. on tl1e 19th 
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day of July, 1945., Westbrook, Inc., defendant herein, will, by 
its attorney, apply to the Clerk of the Circuit Court of Ar-
lington County, Virginia, at his office in the Court House of 
said County, for a transcript of record in said action, for the 
purpose of seeking a writ of error to . the final judgment en-
tered in said action on May 29, 1945, to the order entered 
therein on February 19, 1945, az;i.d for a review of said case, 
if said writ is granted, and that it rpakes the following desig-· 
.nation of the parts of the record to be included in said tran-
script: · 
1. Amended noti~e of motion for judgment, ·together with 
the bill of particulars and exhibit therewith filed on April 25_, 
1944. 
2. Plea of general issue filed May 3, 1944. · 
3. Motion to strike the plea of recoupment and set-off filed 
July 6, 1944. 
4. Order entered February 19, 1945. 
5. Order entered March 8, 1945. 
6. Judgment entered May 29, 1945. . 
7. Two certificates of exception, numbered one and two, 
duly signed and filed in said action. 
page 22 } 8. Notice in writing of the presentation of the 
said certificates of exception bearing the acknowl-
edgment of due service thereof by counsel for the plaintiff. 
9. This notice and designation of the record, bearing the 
acknowledgment of due service thereof upon counsel for the 
plaintiff. 
Given under our hand this 18th day of July, 1945. 
WESTBROOK, INC. 
Bv JAMES H. SIMMONDS 
· I ts attorney 
Legal and timely service of the foregoing notice is hereby 
accepte<:I. 
JOHN A.. K. DO NOV AN 
Attorney for the Town of Falls Church. 
page 23 ~ I, H. Bruce Gi;een, Clerk of the Circuit Court of 
. Arlington County, Virginia, the same being a 
24 Supreme Court of Appeals of Virginia 
court of record, do hereby certify that the foregoing copies 
are true copies of the originals on file and of record in my 
office in the case of Town of Falls Church, a municipal cor-
poration, plaintiff, v. Westbrook, Incorporat~d, a corporation, 
defendant, and that they constitute the transcript of record in 
accordance with the notice of James H. Simmonds, attorney 
for Westbrook, Incorporated, and accepted by John A. K. 
Donovan, attorney for the ~own of Falls Church. 
Given under i;ny hand this 24th day of July: 1945. 
(Seal) H. BRUCE GREEN, 
Clerk, Circuit Court of Arlington County, 
Virginia . 
.A Copy---Teste : 
M. B. WATTS, C. C. 
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